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CERCLA BACKGROUND
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CERCLA LIABILITY

« CERCLA § 107(a) imposes strict liability on current
owners of contaminated property regardless of
whether they contributed to the contamination.

o Current owner and operator

- Past owner or operator

o Arrangers of hazardous waste disposal or treatment
o Transporters

- Liability is strict, joint and several, retroactive

« Potential costs:
Cleanup

O

o Natural resource damages

o Health assessments
o Injunctive relief iy

SYMPOSIUM

1. Matter of Lighthouse Pointe Prop. Assoc., LLC v. New York State Dept. Of Envtl. Conservation, 14N.Y.3d 161, 165 (N.Y. 2010).
2. EPA, The Basics, Targeted Brownfields Assessments Fact Sheet, Targeted Brownfields Assessments Fact Sheet.
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CERCLA DEFENSES

CERCLA provides defenses to liability

@)

O

@)

@)

Act of God
Acts of war

Acts/omissions of a third-party with whom PRP has no
contractual relationship

State and local governments

CERCLA also provides exemptions from liability

©)

MSWs; recyclers

CERCLA provides protections from liability

o O O O O O

Innocent landowner

BFPP
Lenders
Cleanup contractors SYMPOSIUM

Good Samaritans
State and local governments



WHAT IS A BROWNFIELD?
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BROWNFIELDS DEFINED

+ “any real property the redevelopment or reuse of
which may be complicated by the presence or
potential presence of a contaminant.”

 EPA Definition: "A Brownfield is defined as real
property, the expansion, redevelopment or reuse of
which may be complicated by the presence or
potential presence of a hazardous substance,
pollutant or contaminant.”?

ASLRRA
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2. EPA, The Basics, Targeted Brownfields Assessments Fact Sheet, Targeted Brownfields Assessments Fact Sheet.
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1. Matter of Lighthouse Pointe Prop. Assoc., LLC v. New York State Dept. Of Envtl. Conservation, 14N.Y.3d 161, 165 (N.Y. 2010). @



BROWNFIELDS DEFINED

* “Industrial sites with known contamination, which
may or may not have infrastructures in place.”’

- Brownfields can be abandoned railroads, gas
stations, commercial businesses, any

previous transport facility, or even abandoned dry
cleaners.?

 Rail-fields are abandoned railroad sites that are
subsets of Brownfields.>

ASLRRA
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4.WHAT IS ABROWNFIELD, CENTER FOR COMMUNITY PROGRESS, HTTPS://COMMUNITYPROGRESS.ORG/BLOGAWHAT-IS-A-BROWNFIEL D/; BROWNFIELD BASICS, ENVIRONMENTAL LAW sY UM
INSTITUTE, HTTPS://WWW.ELI.ORG/BROWNFIELDS-PROGRAM/BROWNFIEL DS-BASICS. @

5. SUCCESSFUL RAIL PROPERTY CLEANUP AND REDEVELOPMENT, SRA INTERNATIONAL, INC., HTTPS://19JANUARY2021SNAPSHOT.EPA.GOV/SITES/STATIC/FILES/2015-
09/DOCUMENTS/05_RAILFIELDS.PDF W
$

3. COALITION FOR GOOD GOV.T V. LOUISIANA DEP'T OF ENVTL. Quality, 772S0. 2D 715, 728 (1ST CIR. 2000).
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COMMON PITFALLS DURING DEVELOPMENT

* Not identif¥ing the presence of contaminants in the
first place.

 Improperly determining costs and potential economic
viability.”
- Failing to comply with local, state, and federal codes.?

o Slows down redevelopment timeline

o Railroad companies should reach agreements with local
governments before funding is allocated.

« Community opposition or delay because of poor
communication.®

- Limited financing options.1?
 Weak demand from buyers.11

ASLRRA
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6. ROSS GRIMES, COMMON OBSTACLES OF URBAN BROWNFIELD REDEVELOPMENT, FEHR GRAHAM ENGINEERING & ENVIRONMENTAL, https://www.fehrgraham.com/about-us/blog/common-obstacles-

of-urban-brownfield-redevelopment-fg. sYMPosIUM
7. MINNESOTA BROWNFIELDS, OBSTACLES TO REDEVELOPMENT, https://www.mnbrownfields.org/Public/Public/Brownfields_Basics/Common_Obstacles_to_Redevelopment_.aspx.

8. SUCCESSFUL RAIL PROPERTY CLEANUP AND REDEVELOPMENT, SRA INTERNATIONAL, INC., https://19january2021snapshot.epa.gov/sites/static/files /2015-09/documents/05_railfiel ds.pdf. @

9. ANATOMY OF BROWNFIELDS REDEVELOPMENT, EPA, https://www.epa.gov/system/files/documents/2024-06/anat_bf_redev_101106.pdf. m

10.D.

11.1D.



WHAT CAN YOU DO?
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12
51.ID.



https://nepis.epa.gov/Exe/ZyPURL.cgi?Dockey=P1013PUL.txt

13

MITIGATING ENVIRONMENTAL RISK

Asset Deal - opportunity for Buyer to establish new
“environmental baseline™:

(©)

(@)

Identify existing environmental conditions and past uses.
Qualify as an "Innocent Landowner” or "BFPP".

Stock Deal - Buyer "steps into the shoes” of Seller (i.e.,
qualify for Seller’s liability protections):

(©)

Did Seller qualify for CERCLA liability protection at time of its
acquisition?

If yes, obtain Reliance Letter and negotiate covenant for future
environmental compliance.

If no, negotiate direct purchase price reduction and indemnifi
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INNOCENT LANDOWNER PROTECTION

CERCLA § 107(b)(3): an act or omission of a third part

other than an employee or agent of the defendant, ... if the

?ﬁfﬁndant establishes by a preponderance of the evidence
at:

o he exercised due care with respect to the hazardous o
substance concerned, taking into consideration the characteristics

of such hazardous suﬁstance, in light of all relevant facts and
circumstances, and

o he took precautions against foreseeable acts or omissions of any
such third party and the consequences that could foreseeably result
from such acts or omissions

40 CFR Part 312

o Defines “all appropriate inquiries” for persons seeking to establish
innocent landowner defense, BFPP protection, or contiguous

site owner protection “
GENERAL COUNSEL

SYMPOSIUM




ALL APPROPRIATE INQUIRIES

40 CFR 312.20

o Must be conducted within one year of acquisition

o Must include:
> Inquiry be environmental professional
» Collection of information
> Searches for recorded environmental liens
o Some components required within 780 days of
acquisition
> Interviews with past and present owners and operators
» Environmental cleanup liens
> Review of government records

» Visual inspection

» Declaration of environmental professional SYMPOSIum
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“ALL APPROPRIATE INQUIRIES?”

- ASTM E1527-21
o Clarification of RECs, HRECs, CRECs

o Option to include PFAS Evaluation as Non-Scope Element if not
officially classified as “Hazardous Substance” under CERCLA.

o Important to Evaluate State Regulation of PFAS.

o Role of Environmental Attorney: work with Environmental
Professional on focus of Phase | ESA; provide guidance and
advice if Phase | ESA recommendations differ from Client’s

ASLRRA

business strategy.
sY M
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ENVIRONMENTAL SITE ASSESSMENTS (ESAS)
OF BROWNFIELD SITES

Phase |
/ ESA \

If little to no evidence of If evidence of known or
potential contamination is potential contamination is
found: found:

Proceed with reuse Phase || ESA

ASLRRA
GENERAL COUNSEL

SYMPOSIUM

® @

or redevelopment

B
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PHASE | ESA

« “ICJonsists of an initial investigation of a piece of
property to review whether a property is contaminated
by hazardous substances.”2

 “The assessment consist[s] of a search of databases
including document review, site inspection, and
personal interviews to determine if any recognized
enyi:c:n;nental conditions requiring remediation
exist.

« The assessment also includes “an investigation of the
history, prior uses, and other available information on
the site, [and] an examination of relevant
environmental records ....”"14 _Asteea

12. KRYGOSKI CONSTR. CO. V. CITY OF MENOMINEE, 431 F. SUPP. 2d 755, 757 (W.D. MICH. 2006).
13. CITY OF GARY V. SHAFER, 683F. SUPP. 2d 836, 843 (N.D. IND. 2010). @
14. NEWJERSEY TRANSIT CORP. V. CAT INTHE HAT, LLC, 826 A.2d 690, 692 (N.J. 2003). W

S
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RECOGNIZED ENVIRONMENTAL
CONDITIONS (RECS)

“An REC denotes the presence or likely presence
of any hazardous substances or petroleum
products on a property under conditions that
indicate an existing release, a past release, or a
material threat of a release of any hazardous
substances or petroleum products into structures
on the property or into the ground, groundwater or
surface water of the property.”1°

15. U.S.
19




COMMON EXAMPLES OF RECS

AT BROWNFIELD SITES.

- Lead
- Asbestos
 Polycyclic Aromatic Hydrocarbons (PAHSs)

o Chemicals that occur naturally in coal, crude oil,
and gasoline?”
 Polychlorinated Biphenyls (PCBs)

o Man-made chemical used in industrial and
commercial applications such as pigments, dyes,
and carbonless copy paperi?

e Petroleum

 Perfluoroalkyl and Polyfluoroalkyl Substances
(PFAS)

o Synthetic chemicals used in various produ?ts such
as firefighting foam to non-stick cookware®®

16. ENVIRONMENTAL CONTAMINATION OF BROWNFIELD SITES, US EPA, https://www.epa.gov/brownfields/environmental- —gY MPOSIUM S
i fi h (\;_ = &(_7
= L

17. POLYCYCLIC AROMATIC HYDROCARBONS (PAHS), USEPA,
https://w pa.gov/sites/default/files/201403/document/pah

18. LEARNABOUT POLYCHLORINATED BIPHENYLS, US EPA, https://www.epa.gov/pcbs/learn-about-polychlorinated-biphen
19. PERFLUOROALKYL AND POLYFLUOROALKYL SUBSTANCES (PFAS), https://www.niehs.nih.gov/health/topics/agents/pfc



https://www.epa.gov/brownfields/environmental-contamination-brownfield-sites
https://www.epa.gov/brownfields/environmental-contamination-brownfield-sites
https://www.epa.gov/brownfields/environmental-contamination-brownfield-sites
https://www.epa.gov/brownfields/environmental-contamination-brownfield-sites
https://www.epa.gov/brownfields/environmental-contamination-brownfield-sites
https://www.epa.gov/sites/default/files/2014-03/document/pahs_factsheet_cdc_2013.pdf
https://www.epa.gov/pcbs/learn-about-polychlorinated-biphenyls
https://www.epa.gov/pcbs/learn-about-polychlorinated-biphenyls
https://www.epa.gov/pcbs/learn-about-polychlorinated-biphenyls
https://www.epa.gov/pcbs/learn-about-polychlorinated-biphenyls
https://www.epa.gov/pcbs/learn-about-polychlorinated-biphenyls
https://www.epa.gov/pcbs/learn-about-polychlorinated-biphenyls
https://www.epa.gov/pcbs/learn-about-polychlorinated-biphenyls

BONA FIDE PROSPECTIVE PURCHASER

PROTECTION

. 42 U.S.C. 9607(r)

o a bona fide prospective purchaser whose potential liability for

a release or threatened release is based solely on the bona
fide prospective purchaser being considered to be an owner or
operator of a facility shall not be liable as long as the bona
fide prospective l:_urchaser does not impede the performance
of a response action or natural resource restoration.

. 42 U.S.C. 9601(40)

21

@)

Person who acguires ownership (or leasehold interest) after
January 11, 2022 and establishes by a preponderance of the

evidence:

> AAl

> Legally required notices of release provided

> Reasonable steps to stop continuing release, prevent
threatened release, prevent/limit exposure ikt

> Cooperation SYMEOSIUM

» Comply with Institutional Controls

» Comply with info requests



PHASE Il ENVIRONMENTAL
SITE ASSESSMENT

 “The Phase Il ESA is recommended if the Phase | ESA
results reveal known or potential contamination found on
the property ....” In a Phase Il assessment, they will:

o ldentify chemicals of concern - determine
contaminants likely to be present in soils, groundwater
or vacant structures based on property history.

o Sample and test soil, groundwater, and other media -
develop a samplmP plan for the property, and collect
and analyze samples to determine type and distribution
of contaminants.

o Further investigate areas of concern - review results
and target sampling to find localized hot spots and
extent of contamination.

o Develop plans for cleanup, if needed - Cleanup for reuse
revents and minimizes exposures. The plan considers
ayout of stt:ucturesd open areas, slope of the property
and contaminants.?

« Conduct soil testing of the surface soil, subsurface soil,
and groundwater.21
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20. ASSESSING BROWNFIELD SITES, US EPA, JUNE 2020,
21. SHAFER, 683 F. SUPP. 2D AT 843.

22



https://www.epa.gov/sites/default/files/2020-07/documents/assessing_brownfield_sites.pdf
https://www.epa.gov/sites/default/files/2020-07/documents/assessing_brownfield_sites.pdf
https://www.epa.gov/sites/default/files/2020-07/documents/assessing_brownfield_sites.pdf

COSTS OF PHASE | AND PHASE |l ESAS

e

o]

Phase | testing generally costs Phase |l testing generally costs
between $2,500 and $5,000.22 between $10,000 and $80,000.23

ASLRRA
GENERAL COUNSEL

SYMPOSIUM

® @

22. WHAT ARE PHASE | AND PHASE Il ESAS, hitps:/Awww.ecia.org/pdf/ESA%20Basics.pdf
23.1D. w

gl
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https://www.ecia.org/pdf/ESA%20Basics.pdf

24

COMMON MISTAKES IN AAI

Failing to tailor the scope of the site assessment to be
sure issues like the presence of ashestos are
addressed.

Assuming all consultants are competent to perform
the site assessment.

Not allowing time for diligence to be conducted and/or
for SME to review and provide meaningful comment.

Assuming that the relﬁort covers all of the required
elements of the ASTM Standard.

Assctllming the Executive Summary is all you need to
read.

Not checking dates.

ASLRRA

GENERAL COUNSEL

SYMPOSIUM




BONA FIDE PROSPECTIVE PURCHASER
VS.
INNOCENT LANDOWNER

Bona Fide Prospective Purchaser Innocent Landowner
Knows of the presence of hazardous Did not know nor had any reason to
substances.?4 know of the presence of hazardous

substances. 25
Standard of Care:
Exercises due care with
respect to the hazardous
substance concerned, taking

Standard of Care:

Exercises appropriate care by taking
reasonable steps to:

Stop any continuing release

Prevent any threatened future into consideration the
release o characteristics of such
Prevent or limit human, hazardous substance. 27

environmental, or natural resource
exposure to any previously released
hazardous substance.?

ASLRRA
GENERAL COUNSEL

SYMPOSIUM

24. PCS NITROGEN INC. V. ASHLEY Il OF CHARLESTON LLC, 714F.3D 161, 180 (N.C. APP. 2013).
25. ID.

26. 42 U.S.C. § 9601 (40)(B)(iv)

27.42U.S.C. § 9607(b)(3)

® @

2
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TAKE-AWAYS

 Conduct AAI and take steps to qualify for innocent
landowner defense and/or BFPP protection

o Other options may be available

- Be proactive
o Take action before a lawsuit or enforcement action is filed.
o Obtain candid assessment of environmental litigation risks.

o Form team of experts/consultants, outside counsel, public
relations professionals.

Evaluate insurance coverage, policies, best practices.

Engage experiencedi competent counsel to have plan in

place to handle any threatened lawsuits or enforcement
actions.

« Can also be state protections

ASLRRA
GENERAL COUNSEL

SYMPOSIUM

26



Citation

Requirement

)

Innocent Landowner

42 U.S.C. 9601(35)(B); 42 U.S.C.
9607(b)(3)
40 CFR 312.1(b)(1)(ii)

Atthe time of acquisition, had no

reason to know of hazardous

substance release

. Conducts all appropriate inquiries
and takes reasonable steps to stop
continuing release, prevent
threatened future release, and to
prevent or limit human,
environmental or naturalresource
exposure

. Provide cooperation, assistance
and access to allow response
actions orrestoration

° Abide by land use restrictions

Defense to Section 9607(a) liability—no
liability where defense can be established
by preponderance of the evidence that
release or threat of release and damages
resulting therefrom were caused by act or
omission of third party

27

Bona Fide Prospective Purchaser

42 U.S.C. 9601(40); 42 U.S.C. 9607(r)
40 CFR 312.1(b)(1)(ii)

° All disposal occurred prior to acquisition
All appropriate inquiries into previous
facility ownership and uses were

completed

. Legally required notices are provided with
respectto discovery of release

. Reasonable steps aretaken to stop

continuing release, prevent threatened
future release, and to prevent or limit
human, environmental or natural
resource exposure

) Provide cooperation, assistance and
access to allow response actions or
restoration
Abide by land use restrictions
Comply with requests forinformation

. No affiliation to liable persons

Limitation on Section 9607 (a)(1) liability if
specified requirements are met

Governmental entity through
involuntary acquisition

42 U.S.C. 9601(35)(A)(ii); 42U.S.C.
9607(b)(3)

. Government entity which acquired
thefacility by escheat, or through
any other involuntary transfer or
acquisition, or through the exercise
of eminent domain authority by
purchase or condemnation.

° Provide cooperation, assistance
and access to allow response
actions orrestoration

. Abide by land userestrictions

Defense to Section 9607 liability if
specified requirements are met.

Governmental Entity in its function
as a sovereign
(added in 2018 via BUILD Act)

Agreement with government
(BFPP Agreement or PPA)

42 U.S.C. 9601(20) 42 U.S.C. 9601, et. seq.

The term “owner or operator” does not
include a unit of State or local
government which acquired ownership
or control through seizure or otherwise
in connection with law enforcement
activity, or through bankruptcy, tax
delinquency, abandonment, or other
circumstancesin which the
government acquires title by virtue of
its function as sovereign.

Negotiated

The exclusion provided under this
paragraph shall not apply to any State
orlocalgovernment which has caused
or contributed to the release or
threatened release of a hazardous
substance from the facility.

Exemption from definition of "owner or
operator" and therefore not within the
scope of applicability of Section
9607(a) (unless otherwise a generator,
arranger or transporter)

Negotiated

ASLRRA

GENERAL COUNSEL

SYMPOSIUM




DEFENDING THE
PROTECTION




CASE LAW

- Defenses and liability protections narrowly

construed by courts

o PCS Nitrogen Inc. v. Ashley Il of Charleston LLC (4th Cir.
2013):

> Property developer failed to establish the BFPP defense because

it failed to exercise "appropriate care” when developer failed to
clean out and fill in sumps that should have been capped, filled, or
removed when related aboveground structures were demolished.
The sumps had been identified as recognized environmental
conditions during the Phase | Environmental Site Assessment. The
Court also found the developer failed to monitor and adequately

address conditions relating to a debris pile, and did not mal

the rock cover at the site, leading to soil contamination. B
SYMPOSIUM
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CASE LAW

o Diamond X Ranch LLC v. Atl. Richfield Co., D. Nev. 2017)

> Property developer did not qualify for the innocent landowner defense
because, even though it did not cause the original contamination
because irrigation systems it installed exacerbated the soil
contamination by spreading it farther.

o Von Durpin LLC v. Major Holdings LLC (7th Cir. 2021)

> Former owner sued current owner for CERCLA cleanup costs. Current
owner asserted BFPP protections. On appeal, Court found:

30

Current owner did not satisfy AAl; while it “did complete a Phase 1
Environmental Assessment according to the provisions of ASTM
International Standard E1527-05 ... CERCLA's regulations—in particular 40
C.F.R. §§ 312.21 and 312.22—required more, and that more is where” the

current owner fell short.
GENERAL COUNSEL

Environmental professional qualifications and attestations were not
included.
SYMPOSIUM

(Second property): leased property and did not obtain AAIl until it
took ownership later




OTHER BROWNFIELDS
CONSIDERATIONS
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50. EPA, REVITALIZATION-READY: A GUIDE TO REVITALIZING LAND IN YOUR COMMUNITY, 33 (2021) : i i? =
31
51.ID.



https://nepis.epa.gov/Exe/ZyPURL.cgi?Dockey=P1013PUL.txt

NATIONAL ENVIRONMENTAL
PROTECTION ACT OF 1969 (NEPA)

Passed by Congress “to protect the environment by
requiring that federal agencies carefully weigh
environmental considerations and consider potential
alternatives to the proposed action before the
government launches any major federal action.”28

“NEPA imposes procedural requirements designed to
force agencies to take a ‘hard look’ at environmental
consequences.”??

NEPA “does not contain substantive environmental
standards, nor does it mandate that agencies achi Ve,
particular substantive environmental results.”30 _ “symposiuy

29.1D
32 30. /D

D1124,1131 (9TH CIR. 2011).




NEPA CONTINUED

Federal agencies are required to prepare an
Environmental Impact Statement (EIS) “before
undertaking major federal actions significantly
affecting the quality of the human environment.”31

o “An EIS must provide full and fair discussion of
significant environmental impacts and shall inform
decisionmakers and the public of the reasonable
alternatives which would avoid or minimize adverse
impacts or enhance the quality of the human
environment.”32

ASLRRA

GENERAL COUNSEL

SYMPOSIUM

33

® @

31. BARNES, 655F.3DAT 1131. m
32.ID. )




ZONING CONCERNS REGARDING
BROWNFIELD DEVELOPMENT

“Zoning is a tool used by communities to regulate the use of land
and buildings to protect the community and promote the quality
of life within its boundaries."33

"Non-environmental factors that typically affect the market value
of a site, and in turn the 'feasibility of an economic reuse of

roperty,’ mclude_:...zonm? and likelihood of rezoning...[and] local
and use and environmental regulation..."34

“[B]lrownfields site redevelopment projects also need to satisfy
zoning requirements and related land use procedures."3°

Thus, central concerns in brownfield development include:
o (1) investigating the proper zoning of a site; and
o (2) local land use restrictions.

These issues can influence the where, what, and how you are
allowed to build or develop a brgwnfieid, and whether you will
need to re-zone a site, get special approvals, etc.

ASLRRA

GENERAL COUNSEL

33. LAND USE AND REGULATORY GUIDELINES, NEWYORK STATE ENERGY RESEARCH AND DEVELOPMENT AUTHORITY (NYSERDA), :
Reuse-Planning-Program/Land-Use-and-Regulatory-Guidelines?utm_source=chatgpt.com (LAST VISITED JULY 28, 2025). @

34. HEIDI ROBERTSON, ARTICLE: ONE PIECE OF THE PUZZLE: WHY STATE BROWNFIELDS PROGRAMS CAN'T LURE BUSINESSES TO THE URBAN CORES WITHOUT FINDING THE MISSING PIECES,
51 RUTGERS L. REV. 1075, 1092 (1999). m

35. BROWNFIELDS LAW AND PRACTICE § 1.03[9] (MICHAEL B. GERRARD ED., MATTHEW BENDER).



https://www.nyserda.ny.gov/All-Programs/Just-Transition-Site-Reuse-Planning-Program/Land-Use-and-Regulatory-Guidelines?utm_source=chatgpt.com
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INVESTIGATION OF PROPER ZONING:
IDENTIFY ZONING CLASSIFICATION

“[B]rownfield sites are likely located in areas subjected to
zoning or other similar use restrictions.”36

A first step in redeveloping a brownfield is to investigate
and determine what the specific site is “zoned"” as (e.qg.,
industrial, residential, commercial) to determine whether
the site's current zoning allows for your intended use.3’

Former industrial sites are often located in areas limited
under existing zoning ordinances to industrial or
commercial use. Railroads are typically zoned as
industrial.3®

Another concern is “[z]oning segregation of industrial,
commercial, and residential uses [which] can complicate
brownfields plans.“3°

ASLRRA

GENERAL COUNSEL

SYMPOSIUM

36. BROWNFIELDS LAW AND PRACTICE § 1.03[9] (MICHAEL B. GERRARD ED., MATTHEW BENDER). @ ﬁ
37. SEE LINDA BREGGIN ETAL., A GUIDEBOOK FOR BROWNFIELD PROPERTY OWNERS, 7-8 (ENVIRONMENTAL LAW INSTITUTE, 1999). W
38. BROWNFIELDS LAW AND PRACTICE § 1.03[9] (MICHAEL B. GERRARD ED., MATTHEW BENDER). ¥
39. ID.




INVESTIGATION OF PROPER ZONING:
ZONING CODES

Must review the local zoning code to search for and determine
permitted uses, prohibited uses, land use restrictions, development
stand_etm!%, and whether there is a need for conditional or special use
permits.

Brownfield redevelopment may be limited by outdated zoning codes
and ordinances that do not support modern development, mixed-use
projects, or your intended use.

The local zoning code may also have restrictions on maximum lot size,
parking requirements, density limits, sethack/height limits, etc.4

Some redevelopment uses may only be permitted conditionally (i.e.,
with public hearings or additional requirements/permits).

Must also investigate whether there is an overlay zone, which is "a tool

that applies zoning rules to a specified area(s) with already existing

zoning standards.™ It applies in addition to or on top of the pre-exis |_n?

zoning district and restrictions and are usually used to protect specia

or sensitive areas (such as flood zones, wetlands, or historic

districts).42
SYMPOSIUM

36

40. LAND USE AND REGULATORY GUIDELINES, NEWYORK STATE ENERGY RESEARCH AND DEVELOPMENT AUTHORITY (NYSERDA), :
Re P ing-Program/lLand-Use-and-Regulatory-Guidelines?utm_source=chatgpt.com (LAST VISITED JULY 28, 2025).
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INVESTIGATION OF PROPER ZONING:
EVALUATING THE NEED FOR RE-ZONING AND
SPECIAL PERMITS/EXEMPTIONS

* If the local zoning laws do not support the brownfield
redevelopment plan, local governments or the property
owners have three options: (1) request an exemption
to the zoning restrictions; (2) rezone the land to a
different classification; or (3) challenge the law "if it
feels discriminatory, illegal, or outdated.”43

« "Modifications of the types of uses at
a brownfields site thus may require zoning changes or
variances. Seeking special treatment under zoning or
related land use ordinances, or seeking wholesale
change in such laws and regulations, can facilitatg
redevelopment efforts, but may also cause

additional delay and trigger local opposition.”44 | StasM
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LOCAL USE RESTRICTIONS

- "Zoning and other local ordinances, building and
other development-related codes, and local plans
and studies play an important role in the
potential uses of a property, as well as the
establishment of cleanup goals under federal and
state cleanup regulations.™5

« Zoning regulations and local policies and
ordinances can have a major impact on future
remediation and redevelopment of a property.46

* Institutional controls, such as easements,
covenants, or deed restrictions, will notify
brownfield property owners or potential owners
of any restrictions on future uses of that land,
zoning requirements, required permits, and

‘ : <. permitted uses (e.g., only commercial or

G \ industrial uses).?’
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St s o e A 45. EPA, REVITALIZATION-READY: A GUIDE TO REVITALIZING LAND IN YOUR COMMUNITY, 33 (2021) SYMPOSIUM

46. LAND USE AND REGULATORY GUIDELINES, NEWYORK STATE ENERGY RESEARCH AND DEVELOPMENT AUTHORITY (NYSERDA),
https://www.nyserda.ny.gov/All-Prog iti ite-Reuse-Planning-Program/Land-Use-and-Regulatory-
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Guidelines?utm_source=chatgpt.com (LAST VISITED JULY 28, 2025).
47. EPA, REVITALIZATION-READY: A GUIDE TO REVITALIZING LAND IN YOUR COMMUNITY, 33 (2021)
https://nepis.epa.gov/Exe/ZyPURL.cgi? Dockey=P1013PUL .txt
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LOCAL USE RESTRICTIONS CONTINUED

* A local municipality must consider the "relationship to
definite local objectives as to appropriate land uses,
density of [)_opulatlop, and improved traffic and public
transportation, l|gu_bllc utilities, recreational and
community facilities and other public improvements™
when compiling a redevelopment plan of a
brownfield.48

* Also, “[t]he current land use may indicate quite a bit
about the pro?ert 's redevelopment fotentlal. The _
evaluation of land use for the property should consider
surrounde land use, zoning, local or regional land
use plans, land use controls, and physical features, as
well as the environmental condition, potential astrna

- - - “4 GENERAL COUNSEL
remedial action and related restrictions.“49 B MPOSI

48. REDBULL ARENA, INC. V. TOWN OF HARRISON, NO. 006832-2011, 2012 N.J. TAXUNPUB. LEXIS 44, AT *25 (N.J. TAX CT. JUNE 13, 2012) (internal quotations omitted).
39 49. EPA, REVITALIZATION-READY: A GUIDE TO REVITALIZ : i

ING LAND IN YOUR COMMUNITY, 33 (2021)
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LOCAL USE RESTRICTIONS: EXAMPLES

- For example, land use controls may specifically exclude
residential-type development on a property. In some cases,
states may not allow certain waste to be placed in on-site
landfills or c_ap?ed with protective covers if they are
located within flood plains. This may result in the waste
being moved to other on-site locations, potentially
occupying land intended for redevelopment urposes, or
being sent at greater expense to an off-site facility.”

« "Wetlands and other water bodies can introduce ecological
receptors that can influence cleanup. Even existing roads
and access routes that may be suitable for the planned
redevelopment may not be adequate for hauling large
volumes of contaminated soil off-site or bringing clean fill
onto the property. All of these can drive up redevelopment
costs or create significant obstacles to property reuse.”!

ASLRRA
GENERAL COUNSEL

SYMPOSIUM

50. EPA, REVITALIZATION-READY: A GUIDE TO REVITALIZING LAND IN YOUR COMMUNITY, 33 (2021) https://nepis.epa.gov/Exe/ZyPURL.cgi? Dockey=P1013PUL .txt
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CONTRACTUAL
CONSIDERATIONS
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50. EPA, REVITALIZATION-READY: A GUIDE TO REVITALIZING LAND IN YOUR COMMUNITY, 33 (2021) : i i? =
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MITIGATION BY CONTRACT

Set-asides

Reps and warranties
> RWI

Requirements for completion
PPI

Plan for ongoing obligations
No Further Action

Use restrictions

Comfort letter
Indemnification

42
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THANK YOU!

Brittany Barrientos
brittany.barrientos@stinson.com

David Schneidewind
david.schneidewind@bakersterchi.com
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